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GOVERNMENT OF GOA 


Department of Labour 


AWARD - II 
in exercise of the powers conferred by channelin sub 
Section ( 1) of Section 10 of the Industrial Disputes cl, 19:17 
CentralAct 14 of 1947 ) the GovernmentofGoal Order called 
1th May, 2000 bearing No. IRM /CON /( 92-3A )/99 /2012 ? rtemu 
11.following dispute for adjudication of itis Tribunai. 


Order 


No: CL / Pub - Awards/2001/ 2667 


The following Award dated 16-5-2001 in reference No.IT/381 
/2000 given by the Industrial Tribunal, Panaji-Goa , is hereby pub 
lished as required under the provisions of Section 17 of the 
Industrial Disputes Act, 1947 ( Central Aci 14 of 1947 ). 


(1) Whether the action of the management Di M /s . Kort s 

( India ) Limited (Carbon Unit ), Verna -Goa in dismissing 
the following workmen from services with effecitron 
14-12-1999 is legal and justified ? 


Service 
1/271217 
der the 

(Civil ) 
of Goa, 
Water 


By order and in the name of the Governor of Goa . 


1. Shri Vinayak Perinehir, Operator. 
2. Shri Maheshwar Pednekar, Operator. 
3. Shri Satish Naik , Trainee Filier, 


R. S. Mardolker, Cominissioner, Labour & Ex -officio Joint 
Secretary . 

Panaji, 19 th June , 2001. 


(2 ) !1701, 10 What relief the above three workmen in cpulled ? 
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IN THE INDUSTRIAL TRIBUNAL 


GOVERNMENT OF GOA 


TS 


AT PANAJI 


of Goa . 


(Before Shri Ajit J. Agni, lion ble Presiding Officer ) 


Officio 


Ref. No. IT / 38 /2000 


Workmen represented by the 
President, 
Goa Mazdoor Union , 
Post Box 119, 
Dourado Building, 
1st Floor, 
Near MunicipalMarket , 
Vasco -da -Gama. 


2 On receipt of the reference a case was registered underki). 
IT/ 38 /2000 and registered A.D.notice was issued 10 the Parties. 
In pursuance to the sand notice , the parties put in the appear. 

dice. The Workmen Party (for shoni “ Union ) was represented 
by Adv; Shri II. Dourado , who is also the President of the UMOJI 

amely Goa Mazdoor Union . The Employer/Pariy... II (for short 
" Vimployer") was represented try Advocate Shri M. S. Bandodkar . 
Since be the parties submille: ] that thematter is likely 10 til 
Settleii, at their request the case was fixed on 27-2-2001 for filing 
til the lerins of settlement. On the said date boil the parties 
Strbmitted that the clispute was settled with reference to the work . 
mwa Shri Vinayak Pudinekarang Shri Maleshw : Puduckar. The 
pirties filed the iCInis of the settlement dated 27-2-2001axb . 1 
they prayed thail consent award be passed in terms of the 
said settlement. Accordingly this Tribunal passed the consent 
iwaridely Allalked ! :-3-2001 concerning wurkmen Slu 
Vali:swariedekurani Simi Vinayak Pednekil! in terms of 
Vir vid settlemen dalen! 27-2-2001. The case lowever pro 
Iciclet lurther con !!! this workman Siiri Salishi Nilik , Hon . 
("\ ? ( 30-4-2001 ch . Wykman Shri Saush Naik remained present 
10 person and Advoule Shi Bandoddiar appeared on behall of 
the employer. They shallod that it Settlement was arrived 111 

Corang thic Worknian Shisish Naik and they tiled the terus 
with sellementda . 1,30--1-2001 a Exb - . The 11crkman Sun 
Sirtist Naik and Adveille Shr: Bandodkar prayed that consens 
tard le passed in limits of he settlement dated 10-1-2001 . I 
have gone througli tie terms of the settlementand Iam satisfied 
that the said terinsure certainli in the interest of the workman . I 
therefore acceptthe submissions made by the parties and piss 
the consent award in terms up the settlement landed 30-4.2001 
T :xb.6 . 


Workmen /Party ! 


V / s 
M /s. Kores (India ) Ltd., 
Carbon Unit, Shed No.52 , 
Plot No. L - 71, Verna, 
Electronic City , 
Verna-Goa. 

Employer Party ! 
Workmen /Party I- Represented by Adv. Shri H.Dourado . 
Employer/Party II- Represented by Adv. Shri M.S. Bandodkar 

Panaji , cated : 16-5-2001 . 
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4TH MARCH 2004 


ORDER 


AWARD 


It is agreed between the parties ihat following workman who 
is concerned in the reference shali be paid an amountmensioneel 
against his naine in full and final settlement of his claim arising 
out of his employinent with the company and arising out of the 
reference . 


In exercise of the powers conferred by clause (d ) of sub : 
section ( 1) of Section 10 of the Industrial Disputes Act , 1947 
(Central Act 14 of 1947 ) the Government ofGoa by order dated 
18-6-1999 bearing No. IRM /CON /SG / ( 2 )/ 99 /3057 referred the 
Following dispute ſor adjudication of this Tribunal. 


C 


Name 


Si 


1. Satish Naik 


Amount in Rs. 
Rs. 4750 /- (Rupees four 
thousand seven hun lied 
and fifty only ) 


" { l) Whether he action of the management of 

M / s.Gomantak Alito Service, Sanyordein -Goa , in termina 
ling the services of Shri Sandesh Kuttikar, Sanvordem 
Goa , with effect from 26-10-98 is legal and justilied ? 


CM 


112 


ma 


It is further confirmed by thewirkmin concerned in therefer 
ence that in view of the clause No. ( 1 ) abovc he shall have no 
claim of whatsoever nature agailist the company including any 
claim of reinstatementof re- emple:yinen . 


( 2) the answer to the above is negative, then to what relief 

the work is entitled ? " 


thei 


6an 


No order as to cost . Inform the Government accordingly : 


in tl 
Shri 
dispi 


Sd / 
(Ajit J. Agni), 
Presiding Officer, 
Inclustrial Tribunal, 


the ti 


parti 
applic 


Order 


of the 
selilei 
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No. CL /Pub -Awards/ 2001/2668 


The following Award dated 16-5-2001 in Reference No.IT/80/ 
199given by the Industrial Tribunal, Panaji -Goa , is hereby pub 
lished as required under the provisions of Section 17 of the 
Industrial Disputes Act, 1947 (CeniralAct 14 of 1947) . 


1. 


By order and in the name of ihc Governor of Goa . 


On receiptof the reference a case was registered under No. 
11/80/99 and Registered A.D.10tice was issued to the parties. In 
pursuance to the said notice the parties put in their appearance: 
The Workman /Party-I (for short ‘Workman ) filed his statement 
of claim at Exb.3. The facts of the case in briefas pleaded by the 
workman are thathe joined the services of the Employer/Party-II 
(for short employer ) on 8-6-95 as Workshop Incharge on salary , 
ofRs. 3000 /- p .117. On 26-10-98 the enployer restrained the work 
man from signing the muster roll and joining the duties and upon 
being questioned the employer informed that the services of the 
forkjian are terminated . Thatby leiterdated 26-10-98 the work = 
man questioned the employer as regards sudden termination of 
liis services but no reply was received to the said letter. That 
thercaſter by letter dated 13-11-98 the workman called upon the 
enployer to pay his salary for the month of September and 
October, 98 and also requested the employer to disclose the 
grounds of termination of services. That the workinan continu-, 
ously attended the workshop requesting the employer to take 
him back in service and also to pay his arrears of salary but the 
employer refused to do so . That the workman thereafterby letter 
dated 2-12-98 requested the Dy. Labour Cominissioner to direct 
the employer to reinstate him and to pay his arrears of wages. 
That before the Dy. Labour Commissioner the employer con 
fended that the amount of Rs. 3000 /- had been paid to the work 
mman towards his salary for the month of September, 98 which the 
workian denied . Then the employer thereafter agreed to pay the 
salary for themonth of September and October , 98 to the work 
man but the same was never paid . The workman contended that 
the termination of his services by the employer is arbitrary, illegal 
and unjustified and no prior notice was given to him before termi 
Dation ofhis services . The workman therefore claimed thathe is 
enuiled to rejstalenient in service with continuity in service 
from 26-10.98 and also to the arrears of salary for themonth of 
September and October, 98. The work man also claimed that he is . 
entitled to compensation equivalent to monthly salary from 
20-10-98 till the date of his reinstatement and Rs.10,000/- towards 
mental torture , agony and harassment. 


S 


R. S. Mariolker, Commissioner. Labour & Ex -officio Joint 
Secretary 


---- 


S 


2 


Panaji, 191h June, 2001. 
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IN THE INDUSTRIAL TRIBUNAL 
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GOVERNMENT OF GOA 


AT PANAJI 
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(Before Shri Ajit ). Agni, Hon ble Presídling Officer ) 

Ref. No.IT/80/99 


ev 


Su 


an 


Shri Sandesh Kuttikar, 
Clo . Prakash Salelkar, 
Tony Nagar, 
Sanvordem -Goa . 


3. Th 

Rs. 
fro : 


Workman /Party ! 


V / s 


M /s. Gomantak Auto Service , 
Anandwadi, Sanvorder -Goa . 


er s 
paic 
adje 


Employer/ Party 


Workman /Party - I present in person . 
Employer/Party - Il represented by Adv. Shri K. L.Caonkar. 


The employer filed writen statement at Exb -4 . The employer 
denied that the workman is workman under the Industriali 
Disputes Act, 1947 and stated that lie was acting as a Manager 
and was discharging the duties of administrative nature . The, 
employer slaled that the establishment of M /s. Gonantak Auto 
Service was taken over by them from Shri Ramswaroop Singh 
07:113-12-08 and the workman was continued in service from 
?? - 12-97 at which timeile salary of the workman was Rs. 2000 / 


4. That 

issu 


Panaji, dated : 16-5-2001. 
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agree to furnish a copy of this settlunch vihelton blu 
Industrial Tribunal willi a request to posi He same: 
ind for passing the consent award. 


p.m. and in the nionth of May - June , 98 his salary became 
Rs.3000 /- p . m . The employer stated that the workman remained 
absent from duty since 26-10-98 without infonning the employer 
or the persons in the workshop and resumed dutiesonly on 
1-12-98 . The employer denied that the salary of the Wakman 
was not paid for themonth of September, 98 and stated that the 
salary for the month of October, 98 was not paid because the 
workman was not on duty in the month of November, 08. TO 
employer stated that the services of the workman were tern . 
nated because he had remained absent for about 34 days without 
giving satisfactory reasons. The employer denied that the work 
man was entitled to any relief as claimed by him . The workina 
thereafter filed rejoinder at Exb . 5 . 


6. Both parties agreca.10 send al copyofthis solltened to 

The Secretary, Libour, Government i Co Secretarial, 
Panaji- Go 


nt of 


rmina 
dem 


Noorder as lit costs . Inter theCover !!!Ivodiligly. 


19 


it relief 


Cilji J..ignij, 
Presiding Oiliceri 
liszt ?SUR: Tout :ll. 


Order 


No. CLPub - Awards 2001/202.1 
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4. On the pleadings of die parties, issues were framed it Exh . 
6 and thereafter the evidence of the workman was partly recorded . 
In the course of the proceedings, the workman and Advocate 
Shri K. L. Gaonkar representing the employer submilied that the 
dispute between the parlie s was amicably settled and they filed 
the terms of the settlement dated 30-4-2001 duly signed by the 
parties at Exb :11. The workman and the employer also liked in 
application dated 30-4-2001 praying that award be passed in temns 
of the said settlement. I have gone through the lerins of thi 
settlementdated 304-2001which are duly signed by the parties 
and I am satisfied that the said terms are certainly in the interest 
of the workman . I therefor : accept the submissionsmade by the 
parties and pass the consent award in terms of the seitlement 
dated 30-4-2001 Exb . 11. 


The following Award dated 23-5-2001 in kiireneNo. 1291 
196 given by the Industrial Tribunal, Pawaji-Cola, is hereby pub). 
tished :is required under the provisions of Section 17 olie 
IndustrialDisputesdct. 1947 (CentralAct 14 1197) 


By order and in the name of the Governor s Corner 


R Sturdriker; Commissioner, Labour lix 07:11) 
Secretary 


pon the 


ORDER 


Pimaj , 10th June, 2001 


IN THE INDUSTRIAL TRIBUNI, 


GOVIR : MENT OF GOA 


1. It is agreed between Mr. Sandesh Kuttikar and the emplo 

yers viz . M /s. Gomantak Auto Services, M /s. Trimurthy 
Auto Services and M /s. Gomantak Auto Garage repre 
sented by Adv. K. L. Gaonkar that Mr. Sandesh Kuttikar 
stands properly relieved from the services with effect from 
26-10-98 by M /s.Gomantak Auto Services as also from 
15-2-2001 by the successor employer running the said 
establishment in the name of M / s. Gomantak Auto 
Garage . 
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2. That the employer shall pay to Shri Sandesh Kuttikar an 

amount ofRs. 30,000/- (Rupees thirty thousand only ) by 
Demand Draft towards full and final settleinent of all his 
legal dues and thathe shall not have any claim of whatso 
ever nature against M /s. Gomantak Auto Services and 
successor employer Viz.. M /s . Trimurthy Auto Services 
and M /s.Gomaniak Auto Garage . 


Shri Ramnath Wikar (Since deceased ).13.p.i??isigal bers 

( 1) Mis , RashmiRamilh Wadkar 
(2 ) Kun . Roshn : Rannah Wadkar 
( 3 ) Kum . Ankita Ramath Wadkar 
( ) Shri Sitaran Ramath Wildkar 

/o Gurim , Birdez - G . 
Repby Goa Trace & Commercr : Worki s 
Union , Vellio Bidg .. 
Panaji - Gera 

Workman / Party ! 


- 


V / S 


3. The workman agrees that he has received an amount of 

Rs. 7,500 /- (Rupees seven thousand five hundred only : 
from M /s. Gomantak Auto Garage. Ilowever, the employ 
ers agree that this amount shall be treated to have been 
paid towards the settlement and shall not be subject to 
adjustmentagainst Rs. 30,000 /-. 


M /s. Thivim Pharmaceuticals, 
Thiviin Industrial Estate , 
Karaswada , Bardez - Goi . 


player/lar 

!!! 


employers 
ndustrial 
Managed to 
ure. The 
tak Auton 
op Singh 
ice from 
s. 20004 


That the last employer M /s. Gomantak Auto Garage shall 
issue him bonafide service certificate . 


Party 1 - Represented by Adv. Shri Sulas Nitik . 
Party fl - Represented by Adv. Shri A. Agha 


5. In view of above clauses, both parties agree that the dis 

pute referred by Government of Goa vide order dated 
18-6-99 stands conclusively settled and that both parties 


Pamazi, 13-5-210) } 


UTTIMME : 232222 -3.29X . : * 


1426 
SERIES II 10.49 


OFFICIAL GAZETTE: ---GOVT. OF GOA 

( SUPPLEMENT ) 


4TH MARCH , 2004 


AWARD 


In exercise of the powers conferred by clause (d ) of sub -sec 
rion ( 1) of Section 10 of the industrial Disputes Act, 1947, the 
GovernmentofGoa by Order dated 9-5-96 bearing No.28 /8 /96 . 
LAB referred the following dispute for adjudication ofthis Tribu . 
nal. 


( 1) " Whether Shri Ramnatis Wickar is it workinan or not 

within themeaning of Section 2 (s) of the indusual Dis . 
putes Act, 1947 (Central Act 14 of 1947) ? 


Cal 


letter of the workman and thereafter the workman approached 
the Goa Trade & CommercialWorkers Union and a dispute was 
raiscciby the saici union before the Asst. Labour Commissioner, 
Mapusa , concerning the illegal termination of the service of the 
workman . That by Jeller dated 22-12-94 the employer informed 
the Asst. Labour Commissioner that the workınan is a technical 
supervisor and not a "workman " under the Industrial Disputés 
Aci, 1947. That several incetings were held by the Asst. Lahour 
Commissionerwhich were attended by the workman as well as 
the employerbutno settlement could be arrived at and therefore 
failure of the conciliation proceedings was recorded on 8-9.95. 
"The workinan contended that the employer did not comply with 
the provisions of the Industrial Disputes Act , 1947 wliilc termi 
maling his services w . e . f. 31-10-94 . The workman therefore con 
rended that termination of his service by the employer is illegal 
und unjustificd and therefore he is entitled to reinstatement in 
service with full back wages. The workman also contended that 
lieis a " Workman " ilder Sec. 2(s )of the InciustrialDisputes Act, 
1947. 


thi 


(2 ) " Il answer to ( 1 ) above is at firmative , whether the action 

of the employer M /s. Tiviin Pharmaceuticals, Thivim 
Industrial Estate , Karasualda , Bardez -Goa, in terminal 
ing the services of Shri Ramnath Wadkar, with effect 
fium 31-10-04 is legal and justified ?" 


Hei 
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If the answer 10 ( 2 ) above is gative , to what relief the work . 
man is entitled ? " 


6 


2. On receiptof the reference : case was registered under No. 
11/29/96 and registered A /D notli e was issued to the parties . In 
pursuance to the said nouce the parties put in their appearance . 
The Workman /Parly I Shri Ramnath Wadkar ( for short , " Work 
man " ) filed its statementof claimsit Exb . 4. The facts of the case 
in brief as pleaded by the workmark thathe joined the services 
of the Employer/Party II (for short, "Employer" ) as a technical 
supervisor on 24-2-87 . That prior to that he was working at 
Goa Antibiotics & Pharmaceuticals Ltd., as it skilled worker 
from 1-1-83 to 21-2-87 . That on 30-1-87 he was called by the 
employer to repair theirmachines as they were experiencing some 
difficulties in stripe packing of livizine Plus tablets and as a 
matter of gesture of good willbe repaired he said machine. That 
seeing the work of performance the employer wrote various 
lelters to him asking liim to join their services and ultimately he 
resigned from his services with Go. Antibiotics Pharmaceuti 
cals i td ., and joined the services of the employer on 24-2-98 . That 
vis a technical supervisor the work of the workm. n was to super 
vise and maintain the machinery with the help on the helpers and 
operators, maintain register of stock and consumption ofalu 
minium foil in order to keep a check on the rejec !ion level, operato 
the inachines when there was no inaintenancı: work . That his 
leave was sanctioned by the production Manager like in the 
case of operators and helpers and he was allotted jobs from time 
tolime by the Production Manager and he was erjoying all the 
service conditions like other workmen , That he was issued a 
memo daled 9-10-93 and he replied to thememo on 1-10-93 giving 
sufficient explanation . That he received another memo on 
22-3-94 which was also replied by him on 22-3-94 . That suddenly 
01 31-10-94 the employer issued a letter of termination to ihe 
workman charging thathe was working inefficiently in a gross 
and negligent manner and as such the management had lost 
confidence in him . That no show cause notice or charge sheet 
was issued to him nor any enquiry will conducted against him to 
prove the charges levelled against him . That the workman sent a 
letter dated 7-11-94 to the employer stating that the action of 
the management in terminating his services without lolding any 
Cinquiry and on the pretext that themanagement had lost conti 
cence in him is illegal and unjustified . Therefore he requested the 
ian : gementto reinstate him in service with full back wages and 
Continuity in service . That no reply was received to the said 


3. The employer filed wrillcu statement at Exb.5 . The emplo 
yer stated that the workman worked in supervisory capacity as 
technical supervisor to supervise over the working of other work 
ers, skilled as well as unskilled and since he is not a " Workmani" 
he is not entitled to raise industrial dispute or claim any benefit 
under the said Act. The employer stated that in reply to the 
memo dated 1-10-93 and 22-3-94 the workman had admitted his 
guilt in reply of the charges levelled against him . The employer 
stated that themanagementnoticed that the workman continued 
bis negligence and incfficiency in his supervisory work resulting 
into manufacturing of defective packing of medicinalproducts 
thereby resulting into loss of reputed clientele and financial loss 
of ile employer. The employer stated that the management lost 
faith and confidence in the workman and in view of the admis 
sion of the charges by the workınan , the employer had no alter 
palive but to terminate his services and accordingly a letter 
dated 31-10-94 was issued to the workınan with a cheque for 
Rs, 27.7191- towards terminal benefits and full and final settle 
meni. The employer stated that the workman received the said 
letter and also the chedule under protest and encashed the said 
cheque on 7-11-94 . The employer stated that since the workman 
lias admitted the charges levelled against him the employer was 
Pot obliged to have the charges inquired . The employer stated 
that the present dispute has been raised by the workman at the 
instigation of the union and stated that the workman has been 
working with other employers. The employer denied that termi 
nation of service of the workman is illegal or unjustified. The 
employer stated that the workman is not entitled to any relief as 
claimed by him . The workman thereafter filed rejoinder at Exb.7. 


7. 1. 
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4. On the pleadings of the parties following issues were framned 
illixb.8 . 


8. The 
Ramnath V 
Sec : 2 (s ) 0 
fore was on 
tion of Sec . 
No , I was 
workman to 
given in the 
Sarang v/s 


1. Whether the Party Iproves that he is a workman as defined 

lircler Scc . 2 (S ) of the industrial Disputes Act , 1947 ? 


2. Whether the Party | proves that the termination of his 
services by the Party II w.e. I. 31-10-14 is illegal and 

justified ? 


Others repos 


that ii is the 
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3. Whether the Party II proves that the services of Party I were 

terininated because the Party II lost faith and confidence in 
him as he admitted the charges levelled against him ? 


nalive on whether he talls within the scope withe definition of 
" workmann " under Sec.2 (s ) of the Act and for this designation , 
Therefore in the present care what is required and considered 
is the principal or mun work done by the workman . 


4. Whether the Party ( is entitled 10 any relief ? 


5. What Award ? 
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5. After the issues were fraicche evidence of the workman 
was recorded . After completing the evidence of the workman die 
case was fixed for the evidence of the employer. In the course of 
the recording of the employer s evidence the workınan expired 
and an application dated 20-9-99was filed on behalf of the legal 
heirs of the deccased workman for bringing them on record in 
place of the deccased workman . The said application was in ) 
objected to by the enıployer and hence by order dateri 4-10-04 
the said application wis allowed and consequently the legalleirs 
of the deceased workman were broughton record in place of the 
deceased workman . 


6. My findings on the issues are as follows: 

Issue No. 1 : In the negative . 
Issue No.2: Does not arise . 
Issue No.3: 

Does not arise. 
Issue No.4 : In the negative . 
Issue No, 5 ; 

As per order below . 
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7. Issue No. 1 : The contention of the workinan as per the 
statement of claim filed by him , is thathe was a technical super 
visor to supervise and maintain machinery with the help of the 
helpers and operators .His contention is that heused to maintain 
register of stock and consumption of aluminium foil inorder 10 
keep a check on the rejection level, and operate the machines, 
His contention is that he was being allotted the job from time to 
time by the Production Manager who was sanctioning his leave 
along with the other operators and helpers and he was cnjoying 
all the service conditions as enjoyed by other workmen .His cont. 
tention is that he was working in general shift and whenever ho 
worked over time, overtimewages were paid to him . The conten 
tion of the workman therefore is thathe is a "Workman " within 
the meaning of Sec . 2 (s) of the Industrial Disputes Act , 1947 . 
The contention of the employer on the other hand is that the 
workman was employed as Technical Supervisor and he was 
working in supervisory capacity . The employer s contention is 
that the workman was supervising over the work of the other 
workers as well as on the machines and therefore he is not it 
" workman " within the meaning of S « c . 2 (s) of the Industrial 
Disputes Act, 1947 . 


9. The workmun hats examined himselt * here: Stemployer 
has examined its partner Dr. Dilip Palkitratni SmK . K. Sual:willi, 
the Manager in the local Office of ES at Hargildi . Tietvidence 
Ul ShriK.K . Sukhwinion the issue OT workmanis not relevant 
is lis evidence is on the issue of gainful employment of the 
workman after termination of his service . The burkallill in his 
deposition stated that he was working in the 11:4: empler zy j? 

Technical Supervisor since January , 1987 and in princilirdite 
ippointment letter dated 22-1-87 atExh.11.1 H Text thatas is 
Technical Supervisor he used to do the worked it!! ( px "Pillen seki 
a $ Sugar Coiling , granulation , strip packing . Compression on the 
lets . liquid Gilling iind sealing and maintaining the machines de 
Stalled that illebove work is normally done by ill pfu1.tile 
thathe tased lo contribute towards ESI (Gülbruin. Ile statist 
that he used 10 work in shills and was reporting to the Prendere 
tion Manager who was supervising over his work imutils 
the work of other operators and slipervisors llestite til some 
times he was puid overtime and he had no there!! la Stella ?? 
leave of the employees ofthe employer. In lise n S : { Xid /1! 167711611 
Tie idmitted that he had received the letter i 1pponentcatei! 
24-3-87 EXD.E - 1.Ho emilled that inclitisk ? otthx!id lilioru ! 
appomment it was stated thall fijs employment is in the altre o 
working as leclinical supervisor and that he will be responsible 
for supervision and working of various machines in the likion . 
pie admitted that in clause 3 of the letter of appomment latest 
22-1-87 Exb.W - lilwas stated thathe will be responsalik lorthe 
supervision of working of the variousmachines in thk titklon . 
Hedenied the suggestion that he was working as the super\ ISOL 
i le admitted that in his reply dated 9-10-13 Ex . 1-67:1994121.3.1). 
Exo . W - 8 he had stated that he will see th :1 rejection 01 :: 
ininium foil is reduceel . The employer s press Dr. Dilip Pithar . 
who is the partner of the employer fimm started in his ckprin 
that the nature of the cluties to be performed by the wavk !!! 11! 
were mentioned in the chalise 7 of the letter of appoint: vb 
E I which was dully accepted by the workinn. dle slutettiilia 
workman was supervising and training the brousisorders 
were working on the machine . He stated th :111 Wits tble tillll of 
the workman keing the supervisor to see that the strip pilding 
machine is ser nip and tuned properly and also that the machine 
is maintaineuproperly from timeto time. In his cross « Xi!!! 2110n 
he stated iltat dummg the period 1987 to 1901 10 10 ta5 
persons were working in the factory and thatonly one supervision 
was emploveri apart from the Production image !. Ile stuled 
that there were about 8 0 10 inachines in the factory ( furnity the 
period 1987 16 1994 and the said machine s were iperated by 
operators, Ile denied the suggestion that the leninck: and 
repairing of the machines was done by the workman and stated 
that the samework was clone by outside agency and some lines 
by the workers who were working on the machine s under the 
sirpervision of ile workman . Ile stilled that during the period 
1987 to 1994 the factory was being run in single shift. 

10). Admiedly the employer is i phurni uutical compilly 
manufacturing tablets and lichid syrups . Through the horkman 
stated in his evidence that he used to do the theork of all operation 
such as sugar coating, granulation , strip pritching.templession 
oftallers, liquid filling ini sealing and maintaining the inclines. 


re framed 


8. The reference itself mentions wicther the workoren Shir 
Ramnath Wadkar is a “ Workman " or not within themeaning of 
Sec: 2 (s) ofthe Industrial Disputes Aci, 1947. The burden there 
fore was on the work man to prove thathe falls within the defini 
tion of Sec . 2 ( s ) of the industrial Disputes Act, 1947. The issue 
No. I was framed accordingly therehy casting the burden on the 
workman to prove thathe is a " Workman " within the definition 
given in the Act. The Bombay High Court in the case of S. A. 
Sarang v/s W.G. Forge & Allied Industries Lid . , Thane and 
Others reported in 1995 I CLR 837 has held that it is a setiled lily 
that it is the actual work done by the employee which is determin 
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no evidence has been led hy the worX101 lo suppon liis above 
contentions. It has come in the cross cyanation of the employci s 
witness Dr. Patkar that the operalors are working on the mid 
chines. Admittedly the workman wis 110 )1 appointed as an op 
crator and since it is his case that he was doing the work which 
was being done by an operator, the l urden was on him to prove 
the same. However, he has failed to discharge this burden . The 
workiman has also stated in his cke:position that some ujme lie 
worked over time and he was paid ovrime wages. However, 110 
evidence has been produced by im to prove this faci. The 
workman has admitted the appointment letters dated 22-1-87 Exh , 
W and the letter ciated 21-3-87 Ext . 1. In both these letters 
the work to be done by the work :11an has been pecifically 
inentioned . Infact the relevant appuitment letter is the letter 
dated 24-3-87 Exb . E - 1 . The letter died 22-1-87 Exb . IV - I is the 
preliminary letter of appointment. [1: this letter it is mentioned 
that the detailed letter of appointment would be issued to the 
workman and accordingly the leiter dated 24-3-87 Exb . E - 1 was 
issueel. The workman in his evidence las admitted the receiptof 
the said appointment letter . He has dinined that mi clause 7 of 
the said letter his duties as a technica supervisor are mentioned. 
In clause 7 of the leter of appoinimen : dated 24-3-87 Exb . E - lit 
ismentioned as follows: 


supervised by the Production Manager. He has also stated that 
he had no authority to sanction leave of the employees. The 
Bombay High Court in the case of Ramesh Ramrao Wase v/s The 
Commissioner, Revenue Division , Amravati ,reported in 1996 
ILI Pg . 55 , las held at if supervision is required to bemade 
over the quality of the work and over other aspects such as to 
Secand examine whether the work is complete ornot in satisfac 
pory manner trat also becomes the supervisory work. The High 
Court in that case held thateven if the petitioner was required to 
do the work is per the instructions of the Block Development 
OfficerorDeputy Engineer ,thatdoes not give him the character 
of a workman . The High Court held that the term " Supervisory 
Work " cloes notmean that the concerned person must have 
control over the subordinates and the person concerned should 
liave the power to sanction leave, give promotions, ctc ., as it is 
only one of the facts of the supervisory work , In view of the 
thove judgement of the Bombay High Court there is no sub 
Stance in the contention of the workman that lie is a workman 
because lie was reporting to the Production Manager or that 
because his work was being supervised by the Production 
Manager or that he did not have the powers to sanction leave of 
the employees. In the cascoſ Vinayak Baburao Shinde v/s S. R. 
Shine & Ors reported in 1985 1 CLR 318. the Belay Hig! 
Court, in parz . 8 of the judgement has observed as follows: 


" Wc 
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" Your employment will be la llic nature of working its 
Technical Supervisor by which you will be responsible for 
supervision and working of the various machines in our 
factory " . 


was dr. 
the exc 
Sec . 2 
nota 


is not a 


" A Supervisor is distinguished froin a Manager in as 
much as he has no powers to command others to do a 
particularwork . His function is to see that the work is done 
11 riccordance with the normis laid down by the Manage 
ment. If the work is not done he has to assist the workman 
to do it correctly in accordance with the norins. If however , 
a workman does not do the work correctly or properly , the 
supervisorhasno power to take any disciplinary action . In 
the case of leave applications, il supervisor can only rec 
ommend them and not sanction or reject them . The latter; 
being within the jurisdiction of the Manager." 


Dispute 
tive . 


Tirus, as per the said clause the duties of the workman were o 
supervise over the work done by the workers as well as to super 
vise over themachines in the factory . Il according to the worki 
man he was doing thework other than what is mentioned above 
or thai he was doing other work in a klition to the above work , 
the burden was on him to prove the same, As mentioned earlier 
the workman has failed to discharge this burden . On the contrary 
the documentary evidence which is on record shows that the 
workman was discharging the duties as per his appointment 
letter. In reply dated 9.10-93 Exb}. W.6. which the virkiman had 
given in answer to the memo issued to him ,he had stated thathe 
could not check the strip on the machine operated by Mr. Tukaram 
becausemany boyswere absentbecause of Ganesli festival and 
therefore he was operating the scaling machine . lle haci stated 
that Mr. Tukaram was able to control the incline. He had 
stated that ull Tukaram gets proper träning he will personally 
attend the machine , and see that the rerection of aluminium foil is 
reduced . In the said reply he had also stated that the machine 
had become old and had pointed out defects in the machinc . He 
had suggested the doing of over all rolling (overhauling ) of the 
machine by an expert person. This reply of the workman himself 
showsthat he was supervising over the work of the workers who 
were operating the inachines and also he was supervising over 
the working of the machines . This reply also shows that the 
workman was not carrying out the repair work of the machines 
but it was being got donc from outside agency. The above evi 
dence clearly shows that the operators were working under hinn 
and he was supervising over their work . The above evidence 
also shows that the workinan was supervising over the working 
of the machines . 


In the case of Shrikant Vishnu Palwankar V /s Presiding Officer 
of Firsi LabourCourt and Ors. reported in 1992 I CLR 184 , the : 
Bombay High Court has observed that when a person is working 
is a supervisor, he is required to oversee the working of the : 
Department since le is puiin charge of the turnout of the Depart 
ment. The High Court further observed thathe has to efficiently 
manage the men ,machines and the materialunderhis control. In 
the present case replies dated 9-10-93 Exb . W -6 and 24th March , 
1994 Eixb . E -4 ,given by the workman to the meinos issued to him , 
show that the workman was overseeing the work done by the 
workman working on the machines and was getting the work 
clone from them . He had to see that material used for the strip . 
packing namely the aluminium foil , is used properly and the 
percentage of rejection of the aluminum foil <luring the strip 
packing was in theminimum so as to avoid loss. For this ,hehad 
lo also see that the machines were in proper working condition 
and if they were not they were put in a proper working condition . 
Thie.Judgements of theBombay High Court in the case ofRamesh 
Rintrao Wase ( supra ) ind Vinayak Baburao Shinde (supra ) 
Squirrely apply to the facts of the present case . Therefore con 
sidering the cvidence on record which is discussed by me above 
and in the light of the Judgements of thc Bombay High Court in , 
ilie case of Ramesh Ramrao Wase (supra ) and Vinayak Baburan 
Shindle (supra ). Ihold thatthe duties which were being performed 
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11. The workman in bis evidence fras stated that he was re 
porling to the Production Manager and his work was being 
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There is no industrial dispute . The reference made by the Cis.. 
ement is therefore rejectedi. 


No order as o cost. Intorm the Government accordingly . 


by the workman were of supervisory nature . The workman has 
not brought on record any evidence to show that any person 
other than him was working in supervisory capacity. The em 
ployer has produced the statement of full and linal settlement of 
the workman at Exb . E - 3 . Theworkman in his cross examination 
has admitted the receiptof the said statement of account. He has 
also admitted that he received arramount of Rs .27,719/- asmen 
tioned in the said statement of account. The said statement of 
account show at at the time when the services of the workman 
were terminated in lary was Rs.2901/ - permonth . 


(Ajit . Ignis 
Presiding Onic : 
Industri ! Tohu . 


Order 


NO.CL/Pul-Awards/2001/30.12 


The following Award calcd 22-6-2001 in Reference No.11:15 : 
198 given by the Industriai Tribunal, Panaji- Goa . !s bendry 
published as required uncier the provisions of Section 1 ? 11 the 
Industrial Disputes ACI, 1947 (Cemral Act 14 of 1947). 


n 


Of 


By order and in the nameof the Governor of Civil 


12. Sec. 2 (s) of the Industrial Disputes Aci, 1947 defines 
" Workman ” .Asper Sec. 2 (s) (iv )a person who is employed in a 
supervisory capacity and who draws wages exceeding one thou 
sand six hundred rupees permonth is not a "workman ” .He is an 
exception and doesnot fall within themeaning of “workman " as 
defined under Sec . 2 (s) of the Act. In the present case it has 
been held by ine that the workman Shri Ramnath Wadkar was 
performing the duties mainly of a supervisory nature .Asper the 
statementofaccount Exb.E-Iwhich is admitted by the workman , 
his salary was Rs.2901/- at the time when his services were 
terminated . Therefore since the workman Shri Ramnath Wadkar 
was performing the duties mainly of a supervisory nature and 
was drawing wages ofmore than Rs. 1600/- p . m .,he falls within 
the exceptions to the definition of " Workman " as defined under 
Sec. 2 (S ) of the Industrial Disputes Act, 1947 , and hence he is 
not a Workman " . I, therefore hold that the Shri Ramnath Wadkar 
is not a "Workman " as defined under Sec . 2 ( S ) of the Industrial 
Disputes Act, 1947. Hence, I answer the issue No. 1 in the negal 
live . 


h 


MR. S. Mardoiker; Commissioner, Labourand lix officiodamni 
Secretary 


Punaji, lith July , 2001, 
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Mrs. Veena V. Naik , 
Sancordem ,Goa . 
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13. Issue Nos. 2 , 3 and 4 : The appropriate Government can 
make a reference of only an industrialdispute for adjudication 
by the Industrial Tribunal, and not any other dispute. What is 
industrial dispute is defined under Sec. 2 (K ) of the Industrial 
Disputes Act, 1947. “ Industrial dispute " means the dispute or 
difference mustbe concerning a workman and if it is not, there is 
no industrial dispute . Who is a " workman " is defined under Sec. 
2 (S ) of the Industrial Disputes Act , 1947. After analysing the 
evidence on record , it has been held by me that the workman Shri 
Ramnath Wadkar is not a " Workinan " as defined under Sec , 2 (S ) 
of the Industrial Disputes Act, 1947. This being the case the 
dispute which is referred by theGovernmeni is not an " industrial 
dispute" . Since there is no industrial dispule , the reference made 
by the Government is bad in law and not competent and the same 
is liable to be rejected . Since the reference itself is bad in law and 
not competent, the question of deciding issue nos. 2 and 3 does 
not arise. Also , since the deceased workman Shri Ramnath 
Wadkar is not a " Workman " under the Act, and the reference 
itself is not competent and is fiable to be rejected , the legal heirs 
of the deceased workman are not entitled to any relief. I. there 
fore, answer the issue No. 4 in the negative. I, therefore answer 
the issues accordingly . 


1. M /s . Goa Resistors Pui. Ltd., 

Collem Electronics Complex , 
Collem - Goa . 


Party lil 


irch , 
him , 


2. "The President, 

Goa Trade & Commercial Workers Union . 
Velho s Building , 2nd floor. 
Panaji - Goa . 

Party ( 2 ) 


Marty 1- Represented by Adv. Shu A.Kundaikar: 
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Party Il- ( 1) - Represented by Adv. Shri P. I. Kamal. 

Goa Trade & Commercial Workers Union . Represented 
by Adv . Shri Subas Viik 

Panaji, datert : 22 : 6-2001 


we 


In the circumstances, I pass the following order. 


AWARD 


ORDER 


It is hereby held that Shri Ramnath Wadkar is not a 
Workman " within the meaning of Sec. 2 (S ) of the Industrial 
Disputes Act, 1947. It is hereby further held that the dispute 
referred by the Government is bad in law and not competentas 


In exercise of the powers conferred by clause ( il ) of sub - sex 
tion (1 ) of Section 10 of the Industrial Disputes aci. 1947 (Cen 
tral Act 14 of 1947) the Government of Goa by order dated 2011 
February, 1998 bearing NO. IRM /CON /(01 )/95/ 7419 referred the 
following lispute for adjudication by this Tribunal 


tre . 


iner 


the 


prov 


emp 
clair 


4 . 


unior 
empli 


ments 


1430 

OFFICIAL GAZETTE: ---- GOVT. OF GOA 
SERIES II No.49 

( SUPPLEMENT ) 

4TH MARCH , 2004 
" Whether the Memorandum of Sctilement No. IRMICON / 3. The employer filed written statement at Exb . 6. The em-. 
(98 )/94 dated 17-11-94 between the management of 

ployer statcd that the referencc is not maintainable because the 
M /s . Goa Resistors Pvt. Limitx , Collem -Goa , and its work . 

clispute which is referred is not an industrial dispute ,as defined 
man represented by Goa Trade & Commercial Workiers 

u /s 2K of the industrial Disputes Act, 1947 and the conciliation 
Union, is binding on the workman Mrs. Veena V. Naik and 
whether thedemand of Mrs.Nilik for reinstatement is legal 

settlement signed u /s 12 ( 3 ) of the Industrial Disputes Act, is 
and justified ? 

binding on all the workman of the establishment. The employer 

stated that as per their audited balance sheet for the accounting 
What relief Smt. Veena V. Nilik is entitled to in case it is 

year 1994-95 theyhad accumulated losses ofRs.1,13,24,705/- as 
decided that her retrenchment was not legal and justi 
Sied ?" 

againsi the capitalbase of Rs. 43,64,860 /-. The employer stated 

that its net worth had been totally eroded and the operationshad 
2. On receiptof the reference a case was registered under No. turned sides , besides large sales were overdue against the bor 
IT / 15 /98 and registered A / D notice was issued 10 the partics. Ini rowings from financial institutions and Governinent authorities 
pursuance to the said notice the parties put in their appearance. and therefore the employer liad no option either to cut the cost or 

The Parly I ( for short " Workman " ) filed her statemeni of claim at close down the factory . The employer stated that right from the 
Exb . 4. The facts of the case in brie ! as plcaded by the Workman 

year 1988 their workers were themembers ofGT & CW Union 
are that she was employed with the Einployer-Party II M /s. Goa and the enployer had always negotiated with the said union and 
Resistors Pvt. Ltd., (for short. " Enıployer" ) as an operator vide signed wages settlements dated 1-1-89 and 8-4-91 . That after 
letlerdated 29-11-86 . That subsequently the services of the work informing the union and the workers about the intention of the 
man were confirmed vide letter dated 5-4-89 . That on account of 

employer a notice dated 13-8-94 was displayed on the notice 
pre -delivery labour pains the workinan was admitted to Kamat board and copy of the same was endorsed to the Labour Com 
Nursing Home, Ponda , on 2-10-94 and this fact was informeil to 

missioner, Panaji, Dy. Labour Commissioner, Margao and the 
the employer through the co -worker Ms. Nalin Verekar and 8 

President ofGT & CW Union intimating the workers that those 
days earned leave was requested vide note sent through her. who are willing to get themselves relieved froin service they will 
Thaton the expiry of 8 days leave the workman sentanother note 

he settled immediately. That since there was no reponse from the 
through said Nalini Verckar requested for 3 monismaternity 

workers the employer decided to retrench some workers who 
Icave. That on being informed by the co -worker that leave was were surplus. That thereafter a meetingwasheld by the workers 
not sanctioned the workman applied formaternity leave from and the union on 1-10-94 to discuss about the facts of the case 
8-10-94 10 7-1-95 vide registered A / D letter dated 17-10-94. That 

and the decision to retrench was postponed . That the workers 
on 21-1-95 the employer informed the workman thatdue to con resorted to illegal and unjustified strike on 3-10-94 by remaining 
tinued low production and lack ofdemand in themarkether ser absent. That thereafter the union and the committee members of 
vices along with the other workers had been retrenched from Goa Resistors Union met on 26-10-94 and 31-10-94 where agree . 
1-11-94 . Thatprior to retrenchmentno notice was given to her ment was reached for reducing employment strength by 18 and 
isidicating the reasons for retrenchment nor any notice pay or the quantum of benefits to be given to each one of them . That 
retrenchment compensation was paid to her. The workman con the employer and the union approached the conciliation machin 
iended that her retrenchment is in violation of the provisions of ery and meetings were held on 8-11-94 and 9-11-94 and ulti 
Sec . 25F of the Industrial Disputes Act, and therefore the same is 

inately a setticnient on retrenchiment was reached before the 
illegal and bad in law . That on the expiry of thematernity lciive 

conciliation officer on 17-11-94. That the workman was a inember 
the workman reported for duty along with the joining report but ofGT & CW Union that is , Goa Trade & Commercial Workers 
she was refused employment and therefore she liled conciliation Union and she continued to be the member till the year 1994 and 
proceedings before the Asst. Labour Commissioner, who de she was one amongst the 1 & orkers who were retrenched under 
clined to interfere in the matter. That the workm : ln tiled writ peli seillementdated 17-11-5 at the dues payable to the workman 
tion in the Hon . High Court and the Hon .High Court allowed the 

arising out of the said settlementwere offered to her vide letter i 
writ petition and remanded the matter back to thic Labour Com dated 17-11-94 along with the cheque for Rs.29089 /- and a cash 
missioner 10 decide the matter afresh . That on remand the matter 

amount of Rs. 1146 /- towards unpaid wages of September, 1994 
was admitted in conciliation and the conciliation proceedings and Rs. 160 /- towards productive incentive. That the workman 
having failed , failure report was sent to the Government. The 

ilccepted the cash amount but refused to accept the letter and 
workman contended that the termination of her service is in vio 

payment of final settlement. That the workman wrote a letter 
lation ofprinciples of natural justice as well as the same is illegal cated 17-11-94 10 the employer stating that she is on maternity 
and unjustified . The workman contended that the purported leave and thereafter wrote another letter dated 1-1-95 informing 
settlement entered into by thc Goa Trade & Commercial Workers 

the employer that she wants to resume her duties after the leave . 
Union (for short, "GT & CW Union " ) with the employer is not "That as per the records of the employer the workman had absented 
binding on her. The workman therefore claimed that she is 

from duty froin 4-10-94 without notice or intimation . That since. 
entitled 10 reinstatement in service with full back wages. 

the workinan was retrenched as per settlement dated 17-11-94 
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5. Whether the Workman /Party I is entitled tony relief ? 
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signed in the conciliation proceedings with the recognised union 
of which the workman was the member the said settlement is 
binding on her and she cannot raise any dispute on the same, 
The employer stated that all the other 17 workers who were re 
trenched as per settlementdated 17-11-94 had accepted the settle 
ment and the dues arising thereunder. The employer cienied that 
the retrenchment is bad in law or that is in violation of the 
provisions of Sec. 25F of the Industrial Disputes Act, 1947. The 
employer stated that the workınan is not entitled to any relief as 
claimed by her and the reference is liable to be rejected . 


6. My findings on the issues are as follows : 

Issue No. 1. In the negative. 
Issue No. 2 : In the negative . 
Issue No. 3 : In the negative . 
Issue No. 4 : In the allirmative . 
Isstie No. S : In the negative . 
Issue No. 6 : As per order below . 
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4. The GT & CW Union filed written statement at lixb.7 . The 
union stated that it is the only union in the establishment of the 
employer and ithas time and again signed settlements and agree 
ments with the em yer on behalf of the workman . The union 
stated that the workman being its member enjoyed all the ben 
efits of the earlier titlements and other revision in the 
service conditions. The fånion stated that a meeting was held 
with the committee members on 26-10-94 and 31-10-94 to discuss 
the issue of quantum of surplusage. Theunion stated thatbefore 
signing the settlement a general body meeting was held and the 
workers were explained the terms and conditions of settlement 
and the decision on the retrenchment was approved by the 
majority of the workman in the General body meeting . The union 
stated that the matter was admitted in the conciliation and con 
ciliation proceedings were held on 1-10-94 , 26-10-94 and 31-10-94 
and a settement was arrived at on 17-11-94 between the union 
and the employer: The union stated that the said settlement is 
binding on each and every workman , The workman thereafter 
filed rejoinderat Exb.8 . 


his 


7. Issue No.3: This issue is taken up first because it 
relates to themaintainability of the reference . The employerhas 
challenged themaintainability of the reference .Adv.P. }. Kamal 
representing the employer, submitted that the settlement signed 
by-the union with the employer is binding on all the workmun of 
the establishment irrespective of the factwhether the workman 
is the member of the said union Gi not. He submitted that the 
settlement can be challenged by a group of workman or by the 
workman who are covered under the settlement. Adv Shri 
Kundaikar representing the workman submitted on the other hand 
that the presentreference has been made in view of the order of 
the High Court which has been produced atExb . W - 10 and there 
fore the reference is maintainable and the employer canot chal 
lenge the said reference . 
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5.On the pleadings of the parties, following issues were framed 
which are at Exb . 9 . 
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1. Whether the Workman /Party I proves that the settlement 

dated 17-11-94 between the management of the Employer/ 
/Party II and the Goa Trade & Commercial Workers Union 
is not binding on her ? 


8. In the present case the Government referred the dispute 
because the workman contended that the settlement signed by 
the union with the management whereby the workman was re 
trenchment is not binding on her and hence she is entitled 10 
reinstatement with full back wages. The order of the Hon . Bombay 
High Court, Panaji Bench dated 31st October, 1996 passed in 
Writ Petition No. 377/96 hasbeen produced at fixh . W - 10 . From 
the said order it is seen that the Labour Commissioner, Panaji . 
had earlier refused to consider the application madeby the work 
inan raising the dispute regarding termination of her service on 
the ground that there was a settlement between the union and 
the employer. This order ofrefusal was challenged by the work 
man in the above Writ Petition and after hearing the parties the 
Hon . High Court passed the above order setting aside the order 
of the LabourCommissioner and directed him to decide the init 
ter afresh in view of the observations by the Court in the order. In 
the said order the Hon . High Court observed as follows : 


] 


under 


ikinan 


1 


letters 
i acashir 

3199415 
ikman 


2. Whether the Workman /Party I proves that the action of the 

Employer/Party II in retrenching her services is illegal and 
unjustified being in violation of Sec . 25 - F of the Industrial 
Disputes Act, 1947? 
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Whether the Employer/Party II proves that the reference is 
not maintainable for the reasons slated in para 2 of the 
written statement ? 
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4. Whether the Employer/Party II proves that the settlement 

dated 17-11-94 is a settlement signed in conciliation 
proceedings under Sec. 12 (3 ) of the I.D.Act , 1947 , and 
hence binding on all the workman of the establishment 
including the Workman /Party I ? 


" There is nothing on record to show whether the settle 
ment is u /s 2 ( p ) or u /s 12 ( 3 ) of the IndustrialDisputes Act, 
1947. Even if there is a settlement u /s 12 ( 3 ) of the Act,an 
employee affected ormore specifically if he is not a mem 
ber of the union can point out that the settlement is unfair 
and should not be accepted ." 
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The reference of the dispute is therefore the consequence of Tras produced ihe medical certificale dated 26-12-94 Exh.W -3: 
the order dated 31st October, 1996 passed by the Hon . High issued by Dr. Jayant Kamat. She stated that she delivered a baby. 
Court in Writ Petition No.377 / 96 Exh . W - 10 . As per the said order boy on 25-10-94 and she produced the birth certificate at 
the workman was entitled to challenge the settlement. Therefore , Exb.W - 4 . Slie stated that she had sent her leave application for 
there is no substance in the contention of the employer that the the period 8-10-94 10 7-1-95 through said Mrs. Nalini Verekar. She 
reference is notmaintainable . Hience , I answer the issue No. 3 in stated that shewrote a letter dated 19-11-94 to the Gen.Manager: 
the negative. 

als sie did not get the information about her leave application . 

She produced the copy of the said letter along with the A /D card 
9. Issue Nos. 1 and 4 : Both these issues are taken up lo at Exb . W -5 . She stated that she received a letter dated 21-1-95 . 
gether because they are interrelited . Adv. Shri Kundaikar, repre lioin the employer informing her that her services were retrenched: 
senting the workman submitte that the settlenient was signed and she was asked to collect her dues from the office. She stated 
on 17-13-94 on which date the workman was not on duty. IIe that on the expiry of the maternity leave she reported for work on 
submitted that the settlement was atrived ill after the retrench 9-1-95 along with a joining report but she was not allowed to 
ment of the workmany and therefore it is not binding on her. He report and hence she made a complaint to the Labour Cominis 
submitted that there was no authority from the workinan 10 (le sioneron 18-1-95 . She stated that in the conciliation proceedings 
union to enter into settlement and therefore the union could not ilie employer filed replymentioning thather services were termi 
have signed the said settlement. He submitted thatin view of the nated as per the settlement u /s 12 ( 3 ) of the Act. In her cross 
above facts the settlement dated 17-11-94 is not binding on the examination she stated that she is aware that the employer had 
workmans . In support of this above contentions he relied upon taken loans from the banks and other financial institutions but 
the judgements of the Supreme Court in the case of Brooke Bond she is not aware how much loss the employer suffered during the 
India Ltd.,v /s Workman reported in 19812LLJ 194 ; the judgement year 1994-95 . She admilled that the increase in her salary was in 
of the Bomaby High Court in the case of Adil K. Patil v/s Tala view of the settlementdated lith March , 1989 signed by the GT 
Iron & Steel Co.Ltd., and Others reported in 1994 LIC 2394. Adv. & CW Union with the management and she admitted the settle : 
Shri P. J. Kamat representing the employer submitted on the other ment produced at Exb.E -1 wherein her name ismentioned in the 
hand that the employer has produced profil and loss account for annexure " A - T as Shanti Mardolkar. She also admitted the settle ": 
the year 1994-95 which shows that tlic employer s business was ment dated 8th April, 1991 Exb. E - 2 signed between ( T & CW 
running in loss and therefore some workers had to be retrenched . Union and themanagement and stated that in the annexure A - 1 : 
He subinitted that the above facts showed that the retrenchment her nameismentioned as Veena Naik as she had alreadymarried 
effected by the employer was bonafided . He submitted that the by that time. She stated that when she signed the settlement: 
settlement dated 17-11-94 was signed in the course of the concili lixb.E - 2 she was the committee member and she was not the 
ation proceedings and therefore it has the binding effect on all connitteemember after the year 1991 but was only a member. 
the workers in the establishinent. He subnitted that since ther She did not admit the notice dated 13-8-94 put up on the notice 
workman was retrenched under the settlement she cannot chai board giving offer to the workers of being relieved as the 
lenge her retrenchinent. He submitted that the workman in lier cmmployer s position was not good. Shedenied forwantofknowl 
evidence has admitted that she was the member of GT & CW edge that the copy of the said notice was given to the GT & CW 
Union . He submitted that there is no pleadings from the workman Union or to the LabourCommissioner or to the Dy. Labour Com 
as regards themalafides in signing the settlement. In support of missioner,Margio , or that the employer decided to retrench the 
his above contention he relied upon the judgement of the Su workers because no reply was received from the GT & CW Union 
preme Court in the case of ( 1) Herhertsons Ltd.,v/s Their Work or the workers . She denied for Want of knowledge the meetings 
man and Others reported in 1950-83 Vol.13 SCLJ 203 ; (2 ) KCP held by the GT & CW Union with the employer on the isslic of 
Ltd., v/s Presiding Officer and Others reported in 1997 1 CLR retrenchment and stated that she did not know anything about 
580 : (3 ) Gurmail Singh & Others v /s State of Punjab reported in wliathappened after 2-10-94 because she was on leave , 
1991 1 CLR 637 and (4 ) Barauani Refinery Pragalishee) Shramik 
Parishad v /s Indian Oil Corporation Ltd., reported in 1990 (61 ) 11. The employer examined their Accounts Officer Shri Sabir 
FLR 203 . 

Mulla as the witness. He stated that the workers of the employer 

We re the meinbers ofGT & CW Union and that the workman was 
10. The GT & CW Union is a party to the present proceed also the member of the said union and continued to be so till thie : 
ings. The said union has filed the written statene:nt buthas nci year 1994. He admitted the wage settlements darcd 11-3-89 and 
ther cross examined theworkman or employer s witness nor has 8-4-91 produced at Exb . E - 1 and E -2 signed between the employer 
led evidence in thematter. Theworkman in her deposition stated and the GT & CW Union . He also produced the wage settlement 
that shewas admitted to KamalNursing Home, Ponda on 2-10-94 dated 8-8-95 at Exb . E - 5 signed between the GT & CW Union 
due to pre -delivery pains and that she had informed the em and the employer. He stated that the financial position of the 
ployer about the same through her co -workerNalini Verekar. She employer/company was bad as it had suffered accumulated loss 
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of Rs.1,13,24,705 at the end of 31st March , 1994 and he produced 
the profit and loss account for the year ending 31stMarch , 94 al 
Exb . E - 6 . He stated that the employer had to either close the 
factory or reduce the work force and therefore a notice dated 
13-8-94 was put up informing the workers about the financial 
position and giving the offer to the workers of Icaving the 
service if they so desirevi and he produced the said notice il 
Exb.E - 7.He stated that initially no settlement could be arrived al 
with the GT & CW Union but subsequently the said union agreed 
to reduce the workforce by 18 workers. He stated that they ar 
proached the conciliation officer who held meetings and in the 
meeting fixed on 17-11-94 a settlement was arrived at which lie 
produced at Exb . E -8 .He stated that oui of 18 workers, 17 workers 
accepted the settlement but the workinan did not accept it . In his 
cross examination he stated that the union had not given the list 
of workers who were its meinbers but on the basis of the wage 
settlement signed by the union he could say that all the workers 
were the members of the union . He stated that 17 workers had 
accepted the settlementand they collected their dues at the fac 
tory on 17-11-94 and that since the workman had not approache_), 
he went to the residence of the workman at the instance of the 
committee members . He denied the suggestion that the profit 
and loss account Exb . E -6 is a false and fabricated documents or 
that in the year 1993-94 the employer was making flourishing 
business or that the notice dated 13-8-94 Exb.E -7 was not putup 
on the notice board . He stated that the employer did not 
employ any new workers after filing the settlementdated 17-} | -- 
94. He denied the suggestion that it is the employer who picked 
up 18 workers and retrenched their services illegally . The ser 
vices of the workman have been retrenched under the settlement 
dated 17-11-94 Exb.E - 8 signed between the union and the 
employer.The workman had challenged the said settlementon 
the ground that it is not binding on her. She has admitted in her 
evidence that she was the committee member of the GT & CW 
Union when the settlementdated 8-4-91 Exb . 2-2 was signed and 
after the year 1991 she was only the member of the said union . 
Though the GT & CW Union has not led any evidence in the 
matter it has filed the written statement wherein it is stated that it 
is the only union in the establishmentof the employer ind it has 
signed settlements and agreements with the cnployer. This state 
ment of the union is supported by the employer s witness Shri S. 
Mulla. In the course of the evidence the employer has produced 
wage settlements dated 11-3-89 Exb. E - 1,8-4-81 Exb.E -2 , and 
8-8-95 Exb.E -5 signed between the GT & CW Union and the 
employer. The workias has also admitted in her evidence that 
her salary was increased pursuant 10 the settlement date 
11-3-89 Exb.E - 1. The workman has not led any evidence to show 
that besides the GT & CW Union there was any other union of 
the workers in the establishment of the employer. The above 
evidence therefore proves that the GT & CW Union was the only 
union of theworkers in the employer s establishment and that it 
was the recognised union . 


12. The employer s contention is that since ilicy Vill"1/8 "!!? .. 
ring losses and their financial position was no ! 21011 11:00 
slated 13-8-9-4 Exh . E - 7 wis displayed on the noticed and ??.. 
mng the workers about the financial position of the campanya 
giving them uiler of getting relieved from their senkety 
wish . The endorsement on the said notice shows !!;!cops of 
the sand notice was sent to the Dy.Labour Commissie. Me 
which was received by his office on 13-8-94. Thi plures : 
contention is that since there was no response from the weihuis 
10 the said intice de management took decisi: 188 reste 
workforce and meetings were held between GY XONGHU 
the employer on the issue of reduction in worktors. The GT 
CV Union in its written staternent has admitted 11 : ! 11 ! ck !. 
sion taken by the employer to retrench son (vhin ang 
holding of themeetings hell.cen the GT & CWTX ! :Vixidlice 
employer on the issue of reduction in workforc : TOT 
Union has also admied that they approached the $ 31111 ci il 
Ollicer and that incetings were held by the concili.:095971 tiliz! 
und that ultimately on 17-11 94 settlement was all waline 
The employer held the meetings and discussions ( 2.13 : 
reduction of workforce withUGT & CW UN102 , !!? : stand kis; 
by the union on this aspect is relevant and not ille suunnat like ! 
by the workman as culmittedly the employer hat ciresi ili l 
ongs with the workin . The employer has produced in varie 
ment ( lated 17-11-9. tlxb . ):- 8 . The seltlemen ! 11:sciments 
thil it is u /s 1203 ) of the industrial Disputes 101.1417 . !!! 
recital of the said seulement it is mentioned that GTEK ( WT11 : 31 
ils well as the employer jointly approached thecockton ! 
chinery and afterholding proceedingson 8-11-14 :nd 1}.1 ! 
seulement was brought aboul on the terms and conditions 
lained in the said sillements . The nexure it? His will 
meni contained the names of the 18 workers whoeretrenila ? 
incitheneof the workman ligures on Sr. Now Ties:? 111 211 !!! 
are also meniions the legaldues payable to caclic ! ihi 18 h 
1C1 which includes notice pay and compensat!! !). Sic L 
detine s conciliation proceedings as cinly proceedings helling 
conciliation officerorboard under the Act. A conc :11:00 
is expected to start his mediatory efforts it is dispilte exists ! 
apprehended . In the present case the employer winted 10 refine 
the workforce as they were facing financiai dilliculties. Thi! 
employerand the OT & CH Union have axmillest that the < 1;}}. 
ciliation officer was approached to solve the issue regarding the 
feeluction in workforce . As per the law , 10 start this concilian : 
proceedings it was not necessity that the dispute ougl!l levite 
existedi. The conciliation proceedings can be started even wher? 
the dispute is apprehended . The settlement Exb . 8 shows that 
The conciliation officer held the conciliation metings On 15147 
occasions before the settlement can be arrived it. Therefore the 
seulement dated 17-11-94 signed by the linton Vilhinc emplole i 
was in the course of the conciliation proceedings and hence it ! 
y settlement w /s 12 ( 3 ) of the Act. The workman nukliere in her 
evidence challenge the sellementon the ground 11111WASTOE 
ü seulement u /s 12 ( 3 ) of the Act. In het stillement she only 
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stated that she reported for work on 9-1-95 along with the joining 
report and she was not allowed to report for work and that term 
nation ofher service is illegal and unjustified . 


13. The question now is whether the settlement dared 
17-11-94 is binding on the workiman . Sec .18 of the IndustrialDis 
puies Aci. 1947 deals with the binding effectof the settlements. 
Sec 18 ( 3 ) of the Actdeals with the binding effect of the settle 
ments which are signed in the course of the conciliation proceed 
ings. The said provision reads as follows: 
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Sec . 18 (3 ) : A setilementarrivediat in the course of conciliation 
proceedings under this Aci or an arbitration award in al case 
wherc a notification has been issued under sub -section (3A ) of 
Section 10 - A or an award ofa Labour Court. Tribunal or National 
Tribunal which has become enforccable shall he binding on 
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(b ) all other parties sunimoned to appear in the proceeding its 

parties to the dispule , unless the Board , Arbitrator, Labour 
Court, Tribunal or National Tribunal, as the case may be . 
records the opinion that they were so summoneci without 
proper cause ; 


the 


me 


ter 


anc 


(c ) where a party referred to in clause (ai or clause (h ) is an 

employer,his heirs, successors or assigns in respect of the 
establishment to which the dispute relates ; 


the settleinent. In fact she never stated in her cvidence that she 
had not authorised the union to enter into the.selilementnor she 
stated that the union had no authority to sign the settlement 
datca 17-11-94 . Adv. Shri Kundaikar, representing the workman 
has not been able to point out which provision required the 
authority from the workman to the union to enter into settlement 
dated 17-11-64 . In my view when a seulement is entered into by 
the union with the employer in the course of the conciliation 
proceedings , specific authority from each workman to the union 
to enter into settlement is not required . Adv. Shri Kundaikar, has 
relieel upon the decision of the Supreme Court in the case of 
Brooke Bond India Ltd. ( supra ) and of the Bombay High Court in 
the case of Tata Iron and Steel Ltd. (supra ). I have gone through 
the said decision and in my view they are not applicable to the 
present case . In the case of Brooke Bond India Ltd. (supra ) a 
reference was pending before the Industrial Tribunal and during 
the pendency of the reference a written agreement was signed 
between the management and the office bearers of the Trade 
Unions settling the dispute covered under the reference and 
some other dispute . Subsequently, the Executive Committee of 
one other Trade Union challenged the said agreement giving rise 
to the question wheiher the agreement was a seitlement within 
the meaning of Sec. 2 (p ) of the Industrial Disputes Act. It was 
found that the office bearers who signed agreement were not 
competent to do so . The Supreme Court held that unless the 
office bearers who signed agreement were authorised by the 
Executive Committee of the union to enter into a settlement or the 
consillution of the union contained a provision that one ormore 
of its menibers would be competent to settle a dispute with the 
management, no agreement between any office bearer of the 
union and the management can be called a settlement as defined 
u /s 2(p ) of the Act. The Supreme Court further held that the Delhi 
High Court in the case of Hindustan Housing Factory Ltd., V /s 
Hindustan Housing Factory Employees Union reported in 1969 
LIC 1450 has correctly held that where a settlement is alleged to 
have been arrived at between the employer and one or more 
office bearers of the union and the authority of the office bearers 
who signed thememorandum of settlement is challenged or dis 
puted , the said authority or authorisation of the office bearers 
who signed the settlement has to be established as a fact and it is 
not enough if the employermerely point out and relies upon 

the 
fact that the setilement was signed by one ormore of the office 
bearers of the union . The Supreme Court held that this is the 
Correct law on the issue . It is therefore obvious that in the case of 
Brooke Bond India Ltd.(supra ) what was challenged was the 
authority of the office hcarers of the union to sign the agreeinent 
and it was found that they were neitherauthorised by the Execu 
live Committee nor they had authority under the constitution of 
the union to settle the dispute . In the present case the workman 
never challenged the authorily of the persons who signed the 
seitleinent on behalf of the union . It is not the contention of the 
workinan that the person who signed the settlement on behalf of 
the GT & CW Union were not office bearers of the union or that 
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(d ) where a party referred to in clause ( a ) or clause ( ly) is con 

posed ofworkman .all persons who were employed in the 
establishment or part of the establishment, as the case may 
be , to which the dispute relates on the date of the dispute , 
and all persons who subsequently become employed in 
that establishment or part. 
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14. The said settlementwas signed admittedly when the work 
man was not on duty as according to her she was on leave from 
2-10-94 and thereafter she was on maternity leave from 8-10-94 to 
7-1-95 . The absence of the workman from 2-10-94 is admitted by 
the employer. However, the employer has denied that the work 
man was on leave from 2-10-94 or was on maternity leave 
fron 8-10-94 . The employer has also denied that any leave appli 
cation was received from the workinan . No evidence has been 
produced by the workman to prove that she had applied for leave 
or maternity leave and that the same was granted to her. How . 
ever, the fact remains that she was not on duty when the setlic 
ment was signed .Even then , this factby itself does not make the 
settlement illegal as it is signed by the GT & CW union in the 
conciliation proceedings and it was notnecessary that the work 
man ought to have been on duty on the date of the signing of the 
settlement. The workman has chatlenged the settlement on the 
ground that she had not authorised the GT & CW Union to sign 
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evidence whatsoever has been icd by the workman in 

stil 
the said accounts are false and fabricated. The profit and lans 
account which lias been produccil by the employer at txb . 1 -ais 
the audied account. The said accounts also contain the 9/11 :11 
report. In the absence of any evidnece to the contrary Trulli 
workman the presumption is that the profit and loss account 
produced by the employer is the true and correctacumunt. This 
above document proves that the financial position of 
employer- company was not sound and its business as us 
in loss. The services of the workian alongwithi 17 (ilierwith 
men have been reirenched under the seitlement date 1 ? 11.1). 
Fixb.E -8 . The said settlement is signed in the course of thre * ) sli 
ation proceedings. The employer s contention is that the si!! 
setilement is binding on the workman u /s 18 ( 3) of the industri ! 
Disputes Aci, 1947. The employer has relied upon various designer 
ments of the Supreme Court in supportof their above contento). 
which are inentioned earlier. In the case of Baran Reliners 
Pragatishcel Shramik Parishad ( supra ) ihe Suprem . Coirt fial: 
heid as follows: 
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they had no authority from Executive Committee or under the 
.constitution of the union to cnter into settlement. The only con 
tention of the workman is that she had not authorised the union 
to enter into settlement. Besides , the Supreme Court has held 
that the settlement involved in the case was a settlement arrived 
at not in the conciliation proceediings. In my view therefore ihe 
decision of the Supreme Court in the case of Brooke Bond India 
.Ltd . (supra ) is not applicable to the present case . In the case of 

Tata Iron & Steci Co. Ltd., (supril ) the issue involved was totally 
different. In that case the issue involved was whether the letter 
dated 7th February , 1986 written by Tata Head Office Employees 
Association to the Company is a settierent within the meaning 
of Sec. 2 (p ) of the Act and hence binding on the parties to the 
settlement. The Bombay High Court held that the requirements 
contained in clause 2 ( p ) of Rulcs 62 of the Industrial Disputes 
(Bombay ) Rules, 1957 are mandatory and non compliance of this 
requirementwill have a serious (fent on the hinding effect on any 
settlement arrived at between the parties . The High Court held 
that in the case before it a letter written by the Union to the 
Employer was neither in the form XXVI nor it is signed by both 
the parties nor its copies have been sent to any of the authorities 
mentioned in Rule 62 and therefore the said letter cannot be 
termed as settlementwithin the meaning of Sec.2(p) of the Aci 
and as such cannot have binding effect u /s 18 of the Act. In the 
present case the workman had challenged the binding effect of 
the settlement dated 17-11-84 !10t on the ground that the setile 
ment does not fulfil the requirement of Rule 58 of the Industrial 
Disputes Act (Central) Rules, 1957 or that it is not a seitlemchi 
within the meaning of Sec.2 (p ) of the Act. In the present case 
the question of complying of with the provisions of Sec. 2 (p ) of 
the Act did not arise because the settlement in question was 
signed in the course of conciliation proceelings and not other 
wise . Nowhere in the above referred decisions it has bcen held 
that the authority of the individual workman is requireal 
anthorising the union to enter into settlement. I would also like 
to point out that the decision of the Supreme Courtas well as of 
the Bombay High Court in the above referrelcase was in respect 
of the case where the settlement was not signed in the course of 
the conciliation proceedings but the seulements were signed 
otherwise in the course of the conciliation proceedings whercas, 
in the present case the settlement in question is a settlement 
signed u/s 12 (3 ) of the Acti.c.,in the course of the conciliation 
proceedings. 
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**!!may be seen on a plain reaciing of sub -sect! IKO 
Sec . 18 that sertlements are divided into 1114 : Chem : 
iamcly ( i ) arrived atoutside llie conciliation procexlins 
and (11) those lived it in the course od the ol lil!0)); 
proceedings. A settlement which belongs 10 % the 1s ! 
category has limited application that it merely hinds 1lti 
parties to the aggreement but the settlementbelonging in 
the 2nd Category has extended application since it is biici 
ing on all the parties to the industrial dispilte .In ilvilicus 
who were summoned to appear in the conciliation pre... 
ceedings and to all persons employect in the esablishment 
or part of the establishment, as the case may be , to which 
the dispute related on le date of the slispuide and 10 311 
others who joined the establishment thereafier: Therefore , 
a seltlement arrived al in the course of the conciliai (ili 
proceedings with a recognised majoriy ion willbe binit 
ing on all the workmen of the establishment,cren 1110sa 
who belong to the minority union which haul objectes !! 
the sainc . To that extent il departs from the ordinary lait ! 
contract. The object obviously is to uphold the sancity !! 
the settlements reached with the active assistance of 111 : 
conciliation officer and to discourage an individual in 
ployee or il minority tion from scuttling the settlement. 
There is an underlying assumption that a settlement reachei 
with the help of the conciliation officer must be fair unit 
reasonable and can therefore safely be made binding 11:11 
only the workman belonging to the union signing the settle 
mentbutalso on others. That is why a scilement arrived i11 
in the course of conciliation proceedings is put on par witla 
an award madeby an adjudicating authority;" 
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15. The employer s contention is that the retrenchment had to 
be effected because the company s business was incurring 
losses. The employer s witness Shri S.Mulla stated in his deposi 
tion that at the end of 31st March , 1994 the accumulated loss 
was Rs.1,13,24,705. The employer has produced the profit and 
loss account for the year ending 31st March , 1994 at Exb . E -6 . 
This document supports the above contention of the employer. 
The workman has disputed the said profil and loss account by 
simply stating that the same is false and fabricated . However, 00) 


In the case of Herbertson ! id . (supra ) the Supreme Court Hils 
lickitas follows : 


1436 
SERIES II No.49 


OFFICIAL GAZETTE --- GOVT. OF GOA 

( SUPPLEMENT ) 


4TH MARCH , 2004: 


" When a recogniser union negotiates with an employer 
the workers as individuals do not come into the picture. S! 
is not necessary that cach individual worker should know 
the implications of the settlement since a recognised union , 
which is expected 10 protect the legitimate interests of 
labour, enters into a settlement in the best interests of labour. 
This would be the normal rule . We cannot altogether rule 
oui exceptional cases where there may be allegations of 
malafides, fraud or even corruption or other inducements . 
Nothing of that kind has been suggested against the Presi 
(lent of the 3rd respondent in this case . That being the 
position , prima facic, this is a sciilement in the course of 
collective bargaining and therefore is entitled to ducweight 
and considerations." 
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year ending 31st March , 1994 , the employer hasproved thattheir 
financial position was not good and therefore they werc justified 
in retrenching 18 workers . Adv. Shri Kundajkar, representing the 
workman has sought to argue that the settlement was arrived at 
after the retrenchment of the workman in the present case and 
that therefore it is not binding on her . There is no substance in 
this contention of Adv. Shri Kundaikar. The settlement is not 
signed after the retrenchment of the workman bul as per the 
settlement the retrenchment of the workman is made effective 
from 1-11-94 . Admittedly the workman was absent from duty , 
from 2-10-94 . In the circumstances I hold that the employer has 
succeeded in proving that the settlement dated 17-11-94 is a 
settlement signed in conciliation proceedings and hence is bind 
ing on all the workers of the employer s establishment as per. 
Sec . 18 (3 ) of the Industrial Disputes Act,1947 . 1, further hold that 
the workman has failed to prove that the said settlement dated 
17-11-94 is not binding on her. Even if it is assumed for a moment 
that the settlement dated 17-11-94 is a settlement arrived atother 
wise then in the course of the conciliation proceedings, still it 
shall be binding on the workman . I am supported in my view by 
the judgement of the Andhra Pradesh High Court in the case of 
Eid Barry (India ) Lid ., v /s Labour Court, Guntur and Others re 
porled in 1992 LIC 278. In this case the Andhra Pradesh High 
Court has held that in respect of the settlement which is arrived 
at otherwise then in the course of the conciliation proceedings if 
it is between an employee and the employer itwould be binding 
on that particular employec and the employer and if it is between 
a recognised union of the employees and the employer it will 
bind all the members of the union and the employer. The High 
Court has held that itwould be binding on all the members of the 
union is a necessary corollary of collective bargaining in the 
absence of allegation ofmalafide or fraud and merely because an 
individual employee or some of the employees did notagree to 
the terms of the settlenient entered into between a recognised 
union and the employer hc/ they cannot be permitted to contend 
thatit is not binding on him / them . In the circumstances,I answer 
the issue no . 1 in the negative and the issue 110.4 in the affirma 
tive . 
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16. Thus,what emerges from the judgements of the Supreme 
Court in the above referre i cases is thai normally an union pro 
tects the legitimate interestof the workers and enters into a setile . 
ment with the employer in the best interest of the workers . Il 
malaſides, fraud , corruption are attributed to the union while ar 
riving at a settleinent the same are to be proved by the party who 
challenges the settlement on those grounds. Further when an 
union and more particularly a recognised union signs a sciile 
ment in the course of conciliation proceedings a workinan as an 
individual does not come into picture and each and every work 
man need noi know the implications of the settlement. Further a 
settlement signed by an union and more particularly ly a 
recognised union , the saine is binding on all the workers in the 
establishinent including those who are the members of the mi. 
nority union and have objections to the settlement. The object of 
this is to uphold the sanctity of the settlement which has been 
arrived at with the help of the conciliation officer and to dis 
charge an individual or a minority union from scuttling the settle 
ment. There is presumption that the settlement which is arrived 
at in thc course of the conciliation proceedings is fair and ica 
sonable . 
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17. In the instantcase the workman has admitted that she was 
the member of GT & CW Union and the said union is the 
recognised union in the employer s etablishmentas is obvious in 
view of the wage settlements signed by the said union with the 
employer. The settlement dated 17-11-94 Exb . E -8 was signed in 
the course of the conciliation proceedings and therefore in view 
of the judgment of the Supreme Court in the case of Baralanı 
Refinery Pargatisheel Shramik Parishad (supra ) and Herbertson 
Ltd. (supra ) the said settleinent is binding on the workman . The 
workman never pleaded malafides or fraud or corruption against 
the GT & CW Union in signing the said settlementnor any evi 
dence has been brought on record by the workman in that 
respect. The workman has also not challengd the said selle . 
ments on the ground that it is not fair and reasonable nor any 
evidence has been brought on record by the workman in respect. 
On the contrary by producing the profit and loss account for the 
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18. Issue No. 2 : The workman s contention is that the em 
ployer has not complied with the provisions of the Sec. 25F of 
the Industrial Disputes Act, while retrenching her services. Adv. 
Kundaikar, representing the workman submitted that though the 
retrenchmentwas made on 1-1 1.94 , the cheque towards the pay 
ment oflegal dues was sentto the workman on 17-11-94 which 
according to him , is not as per the law .Adv. Kamat, representing 
the employer submitted on the other hand that the legal dues as 
mentioned in the statement of full and final settlement account 
Exb.E - 9 along with the unpaid wages in cash were offered to the 
workman on 17-11-94 but she accepted only the cash amount 
and refused to accept the cheque towards her legal dues. He 
submitted that since the offer was made and the same was 
refused by the workman as admitted by her in her rejoinder, 
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there is compliance of the provisions of Sec.25F of the Act by the Tras admitted that she collected the unpaid wages of Septemb: l. 
that their 

employer . He submitted that notice to the Government was not 
justified 

1994 , stating that payment is not a charity but her !!! eiune! 
given because the retrenchmentwas as per the settlement signed incentives which hac accrued out of services renderedl. She has 
nting the 

in the conciliation.proceedings. Ile submitted that even other stated that the acceptance of the said aniount did best in any 
rrived at 

wise giving of notice is only a directory provision and not inan manner prejudice her rights. Froin the above pleading to the 
case and 

datory. Sec.25F of the Industrial Disputes Act , 1947 lays cown rejoinder it is clear that the workman admitted thit she was of 
stance in 

that at the time when the services of a workman are to be re fered a cheque dated 17-11-24 forRs. 290891- along will : ihe letter 
int 1 $ not 

trenched he should be given one month s notice or he should be dated 17-11-04 : nd the statement of the final accounts lesions 
s per the 

paid notice pay as well as the retrenchment compensation . Adv. the cash amount of Rs.1146 / - towards unpaid wages on Septe !!! 
effective 

Shri Kundaikar, representing the workman has submitted that her, 1994 and Rs.160 /- towards production incentive andthat she 
rom duty 

though the retrenchmentof the workman wasmade on 1-11-9-1 ilccepted the cash amount offered to her but refusal ti niekap 
loyer has 

the cheque towards paymentof legal dues was sent to the work 
1-94 is a 

the cheque for Rs.29089 !. The : bove pleadings supportesulit . 
man only on 17-11-94 and as such the payment is contrary to law . mentof the employer s wiless Shri S. Mulla ihathe hadgone !! 
e is bind 

This submission of Adv. Kundalikar has no substance . The the residence of the workman on 17-11-94 and offered!!!!!!!!!! 
int as per 

retenchment of the workman was tot inade on 1-11-94 but it was cheque for Rs. 290891- towards the payment of herlolidis 
Thold that 

made effective from 1-11-94 asper the settleinent dated 17-11-94 . under the settlement as per the statement of final ilitil 22:11 
ient dated 

The settlement was signed by the GT & CW Union on 17-11-94 the workman refused to accept the chequc but accepte:ltik canti 
a moment 

and under that settlement it was agreed that the retrenchinent mommt. The statement of finalaccount produced at xh.:-9 gives 
dat other 

would be effective from 1-11-94 . This does not mean that the the break -up of the legal dues pavable to the workman . The sana! 
still it 
retrenchment was made by the employer on 1-11-94 and that Freak 

ilj) 

shows the amou ! of retrenchment compensition as 
y view by 

therefore the retrenchment compensation ought to have been 
he case of 

well is the notice payable in the workman and the total 2 !1} }!!!11 
paid on 1-11-94 . This being the case the question of complying payable is shown as Rs. 29089/-.Thus the employerles estab . 
Others res 

with the provisions ofSec.251 of the Act on 1-11-94 did not arise . listed that the notice pay and the retrenchment ( e ?? s:!1 !!!!! 
desh High 

The employer s witness Shri S.Mulla has stated in his deposi alongwith other clues were offered to the workman on 17.11. ). 
is arrived 

tion that the workman was offered the dues payable to herunder but it is the workinan ivh ) relused to accept the sam?! CE !!! 
ceedings if 

the settlement dated 17-11-94 and that along with the statement ikcording to her the cion the part of the employer in: retrend 
be binding 

was enclosed a cheque for Rs. 29089 and cash amount of ng her services was illegal. The Calcutta High Court in the city 
is between 

Rs. 809/ -. He has stated that the workman accepted the cash ofChandra Kumar Datta Vis Secretary, M /s frank Ross Clid . 
yer it will 

amount towards unpaid wages but did not accept the cheque.He reported in 1971 LIC 790 has held in that case ilu sia 
The High 

has produced the statement of final account ai Exb.E - 9. In his Respondent Company offered to pay to the Appellant Winkel! 
ibers of the 

cross examination he stated that he had approached the work ( ne month s wages in lieu of notice and also retrenchment !!!! 
ing in the 

man personally along with the committee menibers at her resi pensation which the appellant workman declinedi 100 C4p1. !! 
because an 

edence on 17-11-94 and offered dues payable to her under the cannot be said that there was non compliance witt: s:t sec1!0n 
iot agree to 

settlement. He denied the suggestion put to him by the workmani ( A ) and ( B ) of Sec.25F of the Act. In the said casenne month s 
recognised 

that he had not gone to her residence on 17-11-94 to offer dues to wages in lieu of notice and retrenchmentcompensation was seril 
to contend 

her. However, there is an admission from the workman about the 10 Die appellant workiman bymoney order but for some sonor 
es I answer 

offering of the legal dues to her after the signing of the settle other the appellantworkman did not choose to accept the 1101105 
the affitma 

ment, in her pleadings. The employer stated in para. 14 of their pray and the retrenclument compensation . The High Court helit 
written statement that the ducs of the workman arising outof the that it cannot be said that the respondent company didnot to 

settlement dated 17-11-94 were offered to the workman vide der to the appellant the amount due to him under sub) .- ECIO!! 
hat the em 

letter dated 17-11-94 alongwith the cheque for Rs.29089 dated ( 4 ) & ( 13 ) of Sec . 25E In the presentcase also the 11011c pay inili 
Sec. 25F of 

17-11-94 and the cash ofRs.1146 towards unpaid wages of Ser retrenchment compensation were offered to the workman hul 
rvices Ady 

tember, 1994 and Rs.160 towards production incentive . The em she refused to accept the same. In the circumstances it cannot be 
t:though the 

Sployer stated in the written statement that theworkman accepted 
irds the pays 

saxl that the employer violated the provisions of Sec: ? 5F ( A ) 
the cash amount of Rs. 1146 and Rs.106 but relused to accept the 
11294 which 

( B ) of the Act as contended by the workman). 
letter and the paymentof final settlement. The workinan has filed 
representing 

rejoinder to the written statementof the employer. In para. 16 of 19. The other requirement of Sec.25F is the giving (:1101celo 
egal dues as 

the rejoinder the workman has dealt with the above pleadings of the Governinent. Clause ( C ) of the said section provides for 
jent accounts 

the employer made in para . 14 of the written statement. In the 
offered to the 

giving notice to the Cavernment. In the present titse ihe settle... 
rejoinder the workman has stated that merely because an offer ment under which the retrenchmentwas effected was signed in 
cash amounts 

för payment was made it did not absolve the employer from legiti the course of the conciliation proceedings. The conciliation of 
zal dues Here 

mäte duties. She stated that inere frivolous offer and issuance of ſicer is the authority ippointed by the Government. Therefore 
le same was 

the payments cannot legalise the illegal actof the enployer. She since the settlement itself was signed before the cinciliation 
er rejoinder, 
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Lxb . E -8 signed by the GT & CW Union with the einployer in the 
course of the conciliation proceedings. It has been held by me 
that the said settlement is binding on the workınan . Ithas been 
further held by me that the workman has failed to prove that the 
action of the employer of retrenching her services is illegal and 
injustified . This being the case the workman is not entitled to , 
the relief of icinstalement in service or any other relief. I, there. 
Core hold that lie workman is notentitled to any relief and hence 
answer the issue No.5 in the negative . 


In the circumstances, I pass the tvilowing order. 


Officer there was no question of giving notice to the Govern 
inentas held by the Calcutta High Court in the case of Chandra 
Kumar Datla (supra ). Even otherwisi : the Supreme Court in the 
Case of Bombay Union of Journalisis v/s State of Bombay re 
ported in 1964 ILLJ 351 } vas held that Clause ( C ) of Section 25F 
cannot be held to be condition precedent even though it huis 
heen included in Sec. 25F along with Clause ( A ) & (B ) which 
prescribes conditions precedent. The Supreme Court has held 
that unlike Clauses ( A ) & ( B ), Claus ( C ) is not intended to pro 
lect the interest of the workman is such auclit is only intended to 
give intimation to the appropriate Government about theretrench 
ment and thatonly helps the Government to keep it self informed 
about the conditions of employment in different industries within 
iis region . The Supreme Court therefore hell that Clause (C ) 
does not constituie a condition procedent which has to be ful 
filled before retrenchment can be validly effected and that there 
fore non compliance of Clause ( C ) would not invalidate retrench 
ment. This being the case though the employer did not give 
irouce to ihe Government in the present case as required under 
Clause (C ) of the Act, the retrenchment is still valid . In the cir 
cumstances , I hold that the workman has failed! (0 prove that ile 
employer retrenched her services in violation of the provisions 
of Sec. 25 For the industnal Disputes Act, 1947 or thatthe action 
of the employer of retrenching her services is illegal . I, therefore . 
inswer the issue No. 2 in the negat: vc . 


ORDER 


It is hereby held that the Memorandum of Settlement No. 
IRM / COM /(98 )/ 94 dated 17-11-1994 signed between theman 
dgement of M /s. Cioa Resistors Pvt. Ltd., Collein , Goa, and its 
workman represented by Goa Trade & Commercial Workers Union 
is binding on the workiman Mrs. Veena V. Naik and hence her 
demand for reinstatement is not legal and justified . It is hereby 
further held that the workinan Mrs. Veena V. Naik is not entitled 
10 any relief. 


Pronounced in the Open Cout. 


20. Issue No.5 : This issue picrians to theitlicf to which the 
workman is entitled to . The services of the workinan were 
retrenched w . c . f. 1-11-94 as per the settlement dated 17-11-94 


Sd / 
(Ajit J. Agni), 
Presiding Officer, 
Industrial Tribunal. 
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